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&following

the system into const tutional compliange.' However the cou

_:not ignore even in the interim the most sharply disequalizing‘
‘:sfaspects of - the relevant state act.ﬁ Under those provi-ions,'
*l-strikingjy similar to aspects of the fexas system continued under
‘yfs B. 1, rich school districts continued to receive state aid thus

;iiunéwrcuttimq the constvtutional mandate of -a "thorough andr

tetficient system." mhs Ccurt ruled therefore that, ”[Ajs a first
‘step, certainly, the provision affording minimum support aid to
f?each district regarﬂiess of wealth and the save harmless provision_”

~V}fot the Bateman Act should yield to the state constitutional B

= purpose."‘ Lg;f.

On appeal the New Jersey Supreme, Court reflected the balance

i'struck below by allowinq an additional period of time for
‘legislative action while ordering, as a provisional remedy, that
' minimum support aid and save-harmless funds could not be

distributed under the unconstitutional school finance system. 339 B

A.2d 193, 201 (1975)

_NSo'too the California courts over the long history of the

f‘ggg_o litigation struck a balance between allowing space for

1,legislative»actioniand‘the need for interim guidelines or standards
ﬁtoflimit'the perpetuation of inequality. In Serrano II the court
':found:that the legislature had,indeed,pa9sed measures following,the
‘toriqinalfgegrgno'case‘which.had improvedithe state's school finax se
‘structure. The court went on to note that:  "lhe admitted

‘improvements to the system which were brought by the Legislatureki
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y I have not been and will not in the foreseeablef,[“““




‘ iitf*tur* be suffic

‘ feperateéto perp'”

:».'vipupj_]_,i _'Z

?nddistricts in per-pupil expenditures, exclusive of the categorical’

"7‘, 557 p. 2d 929, 952 (cal. 1976)

s This Court's June 1, 1987 Judgement stated that "in the event

{izthe legislature enacts a constitutionally sufficient plan by
SSeptember 1, 1989, this injunction is. further stayed‘ until l
”September 1, 1996, in recegnition that any modified funding system
‘ﬁay require a period of time for implementatien. This requirement

that the modified system be in place by September 1, 1390 is not

intended to require that said modified system be fully implemented

bypSeptember 1, 1990." It was the orinion of this Court that a

fully constitutional system had to be enacted into law,but that

the plan did not have to be completely implemented the first year.

‘Senate Bill 1 does not enact a fullyvconstitutional statute with
\’later implementation. Senate Bill 1 ‘does nothing more than set
*parameters for the 1990-91’year and leave,the development of the
d'plan for future years. Because the 1990—91 plan fails to meet the
'lgstandards agreed to by the State itself, and because there is nopf
‘iplan for future years, Senate Blll | fails to meet this Court's

"order, as affirmed and modified by the Supreme Court.

: The Plaintiffs ,request that this COurt implement the

fUribe/Luna plan for the 1991-92 schoel year with an optien to the

:_jﬁLegislature to implement by January 1, 1991 a plan ef equal'

- fr;»tﬁi@g:-p??cgt-triam;-rlai;é%'?iéc\is

j""t«_tcz:.-:negate those features of the system which*
this inequity.r The ceurt stated that ae ‘an

werim guideline thﬁfwealth related disparities between school”

lfal needs pregrams, should be reduced to less than $100 pert”ﬂ




= ,..s;éuaent,_ ‘expenditure, and fiscal equity. Specifically any plan
-passedf7by “the Legislature must meet at least. theg followinq

'felénents~’(1) it must use all of the state's resources‘to'support
the state s plan not jusi the districts with 95% of students, (2)'
;the plan must guarantee expenditure equality for 100% of students',
in the state and fiscal equality for districts in which 99% of the
'lstudents reside, except for a transition period for debt service
,gipayment, (3) the plan must be fully'based'on full weiqhted‘studentsr:
J”Vin order to assure that distriétsrare not denied‘equal~educational'~
Opportunity because of their greater costs; (4) the plan shouid, “

include 1limitations on revenues generated by the wealthiest

districts to within 5 of the state guaranteed program; (5) the plan
should reward effort, but the minimum funding level must be at a
high level, with some 1limited additional range to allow local
flexibility, as long as that 1local flexibility is perfectly

equalized within that system; (6) the Court should again allow the

Legislature to come up with a substitute plan of the same high

quality and nhigh standards as the Court's plan, but to put the

burden squarely on thefstate to show that their plan acéomplishes

the same: standards as does the Uribe/Luna plan.

The Legislature's delay in passing a plan (June 6 1990

‘instead of May 1, 1990), and the delay in the Court's hearing (July

9th instead of June 25, 1990), and the complexity of the record

'make it almost impossible to implement a constitutional plan at the

~beginning of the 1990-91 school year. on the other hand, the

: Plaintiffs do request that the Judgment of this Court lmplement ai;[‘f

: pt.‘:n;;giff's;q Poat Trist n‘riiof(a-» Page 14 -




for the second semester 1990-91 which will give each district

‘3the revenue to which they would be entitled either under Senate

‘5gBill 1 or under the Master 8 plan with the Senate Bill 1 monies.i

'fwhichever is greater. and requires the Leqislature to meet its

. constitutional requirement not to 1eave education to an "if funds

;are left over" basis, and to fund the difference between those;n.'

amounts. for any district which would obtain qreater funding under'”

the Master's plan.r

As stated in several briefs filed With thefcourt, the June 1,
1987 judgment does apply to local as well as}state,funds.j However
if the Court should decide that the June 1, 1987 judgment does not
so apply, the Court should clarify that any injunction issued bf v
the Court enjoining state funds under a'constitutional plan, would
apply to locally generated ad valorenm tax fundssss;uell es‘to“state;

‘aid.

| Based on the facts of the case, as outlined in Plaintiffs®
| }Proposed Findings of Fact and Conclusions of Law, and the complete
,record before this Court in this trial as well as in the 1987
betrial, this Court should declare Senate Bill 1 unconstitutional
'henjoin the use of Senate Bill l, and order the implementation oftnx

- a constitutional plan for the 1991 -92 and futu“e{years and‘set out]‘i"




”"l‘he Plaintiffs who have suffered so long ' the Texasdu

ais‘heel finance system have still not been able to live und“;*fﬁsfﬁ

.fconstitutional system and only firn action bY t Zs? o

3 their censtit_tional rights.»
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. WILLIAM N. KIRBY, TEXAS § e S s
 COMMISSIONER OF EDUCATION, § '250TH JUDICIAL DISTRICT

PLAINTIFPB" RBBPONSB '11'0 DBFBNDANTB' :

'Nb‘w‘ come the rflaini:‘iffs, Edgewood I.S.D., et al., who file

| this response to the State's first post-trial submission.
ZEE_BODUCEION
The State's po’st-trial submission displays the weaknesses of

both Senate Bill 1 and the State's efforts to defend it. The State

seeks to use the presumptiﬂon of constitutionality it should be
affOr&ed '('but w‘h'i-oh Plaint-iff’s do not ‘agree it should be afforded

v:_“at this point in this litiqation) to support a statute that does
‘nothing more that set an unenforceable standard to be met by
unknown funding and unknown elements of a future school fi nance
system. ' Defendants have been -unable to support their theories with
testimony and have only been able to devise one scenario which
bwould appear to meet t.heir own "test" of statistical significance.

',Y'rhe State has sought to defend its system by asking the Court to

A"trust" it, but as stated by a great poet, "words of love, so soft

‘_ and tender, won' t do :I.t anymore,'f Mama Cass,




o I, ,
\ !EE_EQEE__JEQJEEEQLAE_A_!IAEQA&D
. The state has argued that the "weakeninq” of the District,

'COurt standard of equity by the Supreme Court was a major 1ssue

1n£orm1ng.the Legislature's design of Senate Bill 1. In fact the
majot issue before both‘committees and the Legislatﬁre was reducing
costs and not tying the State into a system of 1ong term increases
in etate funds to education. (See Exh. 1 to thxs brief. articie
oniiegislative history‘ef Senate Bill 1) ' |

The State argues'(Def. br. p. 3) the strict compliance options
were abandoned aftet the Supreme Court decisioni - This |is
ihéorrect; The State Board of EduwatiOn continued to'ceneider such
options, and bills were entefed _Supporting,“the. tax base
consolidation concept which does create 100% expenditure equityvand
99% fiscal equity. | | |

Defendants also' argue that Plaintiffs’ experts have adopted

the 95% standard. This is incorrect. Dr. Hooker and Mr. Foster

suppozted a "real" 93% ‘bill only as a matter of pdlitical reality

in qetting' something out of the Texas Legislature, not as a

standard which they supported as real school finance equity.
Unfortunately _s'enate Bill ~1 doe_s not even meet the 95th

The state has sought to bring in their own opinions though
out of court statements on legizlative history, the effects of
expenditure eguality in states like California, and other matters
not in the record. Piaintiffs disagree with this approach; however
if the Court should consider Defendants' arguments it should also
consider the materials supplied by Plaintiffs which are entitled_

‘to at least as much deference by the Court.
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‘ ftpercent1le standard., f

Allan Earnes did support a system of county tax basel

??consolidaticn with equalization of local district enrichment at.the
statewide average wealth revenue per student. However it is
ttt¢1ear1y wrong to séy that this quarantees equalization at only the
'&Stth pércehtile of wealth. This plah consolidétes'the coﬁnty tax
tbases, and therefore created much higher than the 58th percentilq

‘of wealth equalization standard. Using the standard that Defendant

has applied to Mr. Barnes' system, the State's Senate Bill 1 would
be at below the 70th percentile of wealth because it guarantees
only $17.90 per wéighted student in 1990-91 andv does not
consolidate tax bases giving it significantly lower percentage of
wealth equalization.

Dr. Cardenas and Dr. Cortez supported the master's plan for
only one year and with limitations on revenues. Those pians then
would have created in excess of 89th percentile equity for the one
year in which they would be in effect under Dr. cardenas"aad Dr.
Cortez' suggestions.

Plaintiffs do not agree that revenue or expenditure
limitations afe a‘sepa:ate policy consideration from the issue of

setting a standard to which to equalize (Def; br. p. 6). The State

continues the analysis on which it lost EQQEEOOQ Va 51;91 -- to

look at different parts of the plan and their constituticnality
without looking at the overall plans‘and overall effect on the

school districts in Texas. This approach was rebuffed bY‘the~T§xas

~ Supreme Court.




" Defendants have attached to their brief the bill analysis on.
"Senate Bill 1.: That analysis states that t i@ state cost for the’~

’ln:fnext 5 years would be $4 billion for the five years, not the $6. 2]"5
‘firbillion which is the amount with fully funded elements. (See Bill

w“lgiAnalysis, Senate Bill 1 by Sen. Parker, page 3) In other words'

“vﬁthose legislators who voted on Senate Bill 1 based on the reading
"feof the bill-analysis~would do so based on their undezstanding that
7l;the bill would cost $4 hillion over ‘the next five years, not the
f$6 2 billion figure whicn would be necessary to fully iund the
‘?'bill.‘ |

Senate Bill l does have more total funding than previous

hoel_finance plans. hewever the plan is a significantly smaller

,plrcentage increase than was House Bill 72, makes significantly\
'feflr"changes to the structure of school finance than did House
72 or earlier school finance “reforms." The undisputed

Cevidence is that Senate Bill 1 is not the greatest change or the_

,fgreatest commitment of the state to school finance.
| As a summary in section 1 the state ‘tried to support Senate
) Bill 1 by saying that it was a reasonable and rational response. N

‘e,Plaintiffs deny that it was reasonahle and rational., However, that‘~'

u,is not the test set out in Eda: good !;s'”ffo‘ Senate Bill 1 io not




"*{"fefficient. In addition, Senate Bill 1 does not meet the state's
‘obligation to show a compellinq interest in the system. ', Even if ,

' ,’the state can somehow show a compelling state interest in the,

exist; ,;;,;ﬁ“*”

Plaintif€s support a three year rather than a five year phase-
in of any constitutional plan. However, there wist be a plan not
a promise of a promise. It was the intent of this Court's June 1,
1937 Judgment to have extant a definite plan for meeting the
constitutional ocbligation with a verifiable phase-in systen.
Senate Bill 1 does not accomplish this.

The State argues that the policy statement in 16.001(b) of
Senate Bill 1 is in line with the Edgewood case. It is correct

that that policy statement is a quote from the Edgewood case, but

.'_it does not summarize the entire holding of the Edgev

"substantially equal access to similar revenu_e's at similar tax

'ra-tes*."‘ xSe\nate Bill '1' takes one statement from the éecision’ -
admittedly an important statement -- and seeks to structure its»“
entire fim\nce plan around that statement without meetinq the )

’ ‘_.overall thrust of the Supreme Court decision.

'rhe State s brief is inconsistent with Mr. Moak's testimony.

Mr Moak sought to distinguish §106. 00(c)(1) from (c) (2) The

s state linkv:‘ these two sections and arques tha

;?ain_ : .ffs have shown less discriminmtory alternatives '

required an efficient system' with equality and- ‘

'lthey define how;;:._f'f}




“<gthe state must measure and maintain the fiscal neutrality of the 3

5 ffschool f nance system in a11 years beyond 1993194."m This admissionfmx

by the state nvllifies Mr. Moak's argument ‘that the ,imitation on{j”

'revenues in Section 16 001(c)(2) somehow does notiimmediately or"v
‘“directly affect the standard in 16. OOl(c)(l).

The federal wealth neutrality standard is based on 100% of .

districts not 95% of districts and therefore the reference to the
federal standard of 85% is inapposite. We agree with the state
that Dr. Joxden, the state's exnert, for that matter anyone "may
not of course predetermine where the foundation school fund budget
committee would set an equity standard." (Def. br. p. 13)

Defendants argue that the state would be forced by experts
like Dr. Jordan and property poor districts to maintain a high
equity standard. This is excellent proof of Plaintiffs' argument
that this bill dces nothing more than continue the old system of
increase and decrease in equity,' putting the burden on poor
districts to improve or change‘the system, than changing the system
with some more funding and continuing the cycle.

Again the state seeks to relegate poor districts to the

\ position of having to go before the Legislature, and now also go

before an administrative agency under a substantial evidence rule,

to try to get the state to adopt rules which might then lead to

'»nambers which might than 1ead to more equity. (Def. br. p. 13)

The State argues that. when large numbers of districts feel

compelled to access higher revenues by raising taxes, the system

‘would identify this group behavior and adjust. This,is‘the»staters
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“'Eiattorney s argument, however is not supported by any evidence in?
"7'the case.: The Defendants' experts have testified ‘that there are
iﬂﬁno statistical tests which would be 80 sensitive or’ compelling as

' [-'to unamhiguously direct the state to c¢hange the system. . 1In :

addition,,even unambiguous statistics would not cause the system~

to adjust but would only cause the policy makers to considernf}“

certain numbers bafore the policy makers decide whether to adjust”

;the system.

The Defendants are correct that the Plaintiffs have not made

’va direct assault on the particular weights in Senate Bill 1.
7HoweVer, Plaintiffs strongly object to the provision in the bill

“ﬁhat,creates a system under which the weights'would not be applied

to the Guaranteed Tax Base Yield in the second tier:‘an action

which would destroy vhatever equity and. adequacy Senate Bill 1

might groduce. (Def. br. pgs. 15-16)

IXI.

The sfate is correct that if all state's assumptions and all

“state s prcmises are met (which Plaintiffs deny) that San Elizario

will obtain additional fundinqkduring,each of the nextvfive years.

However that increase will not even keep up with the increase of

f_inflationfafter‘thelfirst of those five years. A8pecifica11y, San

'Elizario will at its present tax rate receive $564 per student (not
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7‘ per weighted students as Defendants stated) during 1990~91. ? @he
lrincrease for .he latter four years of approximately $100 per year‘:-‘-
ve averages out to about 2. 5% increase a ‘year, siqnificantly below the o
increcasing cost of school districts which is going up at abcut 5% )
per year. Similarly fhe increase in North Forest per pupil revenue'

projected by the state will occur only if the state fully funds the

program. * Although Richardson ISD'might loose $100 per student

fundinyg by the S5th year of the plan, it can make up this $200 per ";'

student funding loss with a $ 05 tax rate increase.

IV,

In this section the State has tried to rewrite the Supreme
Court decision to stand for the proposition that the legislature
"must adeQuately fund educ.. :ion at appropriate levels." (Def. br.

at 22). This is simply not the standard in which

requires an efficient system,andfone with equality and equal rights
for students. .
Defendants have tried to create a structure in which somehow
school districts are "guaranteed" the funding to which they would
be entitled under Senate Bill 1 becausa of the relationship between

the Legislative Budget anrd the Fouxiation School Program Fund

Of course this is based on the assumption that there is no
proration necessary because of a general increase in tax rates by
all districts. Nevertheless San Ellzario would receive about $80

- additional per student in 1991-92 $110 in 1992-93 $1oorin 1993

94 and $100 in 1994-95.

clion."f

and about $3 million rather than $4 m;

Recent‘projections place the increase in aid to North Forestij*7




ﬁﬂBudget Committee, etc.: However, Defendants have stipulated thatfiff

jﬁall ot these projections can be changed by the Legislature even if"a“

,ecommended by the Iegislative Education Board, the Foundation

”School Fund Budqet Committee, and every statistician that has

looked at the problem,_ In addition, though the Legislative Budgetyq

Board can use the: staum»rds of the Foundation School Fund Budget'

‘ cOmmittee in its projections, it is not required to do so.‘

Defendants general argument that one Legislature cannot bind

“ffuture legislatures and therefore any school finance system must
“‘-be 9fluid"‘invites biennial court review of the school finance

"pla«:n-} That is why this court in the previous trial was so

concerned about changing the system. Any system that is tased on
numbers set by the Legislature and local tax responses with lags

infdataland responsES, would be subject to attack. Only a change

~in the structure of the way that the state raises local monies and

,disperses local monies will allow the Supreme Court to determine

whether the Legislature has met its long term constitutional
obligations., The state's scenario invites the Plaintiffs, in fact
requires ‘the Plaintiffs, to review the system every two years,
determine whether they will go bazk to COurt, and be involved in
biennial efforts to force; vhe Lagislature to abide by the

constitutional standards. 1In general, the Supreme Court did not

‘say th-" the Legislature had‘to reserve funds for education‘whioh

ceuld later be moved to other parts of the budget any way the

Leuislature‘chooses. The Supreme Court said that the Legislature’~~

t spend the money and require districts to raise and spend moneyff@;r




_ matterhow much funding is available, ‘

equalized because the proration system would' ‘take care of the S

e reduced state funding. 'mis is incorrect. It the state's; l‘. ; |
obligation is. underfunded, for example, if in 19194-9)5 the"”v. |
Legislature funds a program at Sl 2 billion additional funds (whichf-;

. the Senate Bill 1 bill analysis by Senator Parker said it will do) "

’%‘.‘i‘lj”ifstead of the $2 2 billion a year (which the fiscal note says""m
”"'uld be required at full utilization of the Senate Bill 1 system, T

ere would be a $1 billion shortfall which would need to be."

-,'ated. , 'l‘his would require a $ 20 local tax increase, according

to ,~the system outline by Defendants in thei" brief. (Def. br. p.

'rhis would then mean that districts would be reguired’ to tax S

at approximately a $1 38 to obtain the same overall yield of state &
and local revenues as originally available at $1. 18. This would
significantly reduce the revenue per penny tax rate guaranteed by |
the state. This would reduce the yield per penny per weightedyi?,
! student from around $30 yield per weighted student per penny taX‘ ff
rate ($3500 per weighted student divided by $1 18 tax rate) tof”a e

about $25 yield per weighted student, with a corresponding decrease; L

i ,f;the level of equity ‘of the system.

Defendants' arguments that the equity of the system would be

i \’”"'”jected. or in fact increased, by the use. of proration 15?

‘ect under ‘the state's own analysis ot the determin"




‘equity of the

Defendants have sought to describe‘the[Su@ysma»CGurtbdecision’

as requiring what the state decided to do in Senate~3111,1‘and‘then

argue that Senate Bill 1 meets“the sﬁpreme-Court language. We are
‘fnot dealing with an empty record on the issue of the change of
‘s;schooll finance system. The original trial of the case spent ‘
hsignificant amounts of time talkinq about the weaknesses of the
pfesent system.  The system descrihedrbis one in which Athe'
Legislature  sets the values for the numbers such as basic
:.allotment, iocal_'share, guaranteed yield, etc. while allowing‘
éunegnaliiedfenrichnent and no change in the way that local taxes
lare raised eriusedg This Conrt and the Supreme Court noted that
;nthe'ccntinuation-of this system would 1eed\t0gcontinued equalities
'°fand continued court battles; it is ffom this feaiization that the
'iconcept of the changing of tax bases arose in this case. . The
'system was defined in the judgment as one that was based on a

:combinstion of state ald and local property taxes Yrom districts

of unequal tax wealth. The tax wealth in districts is surely the

: major part of the system that must be changed.
| Possibly there are other changes that might meet the Supreme
“cOurt standards. However, Senate Bill 1 is not a change in thev
dsystem. Oon the other hand the changing of tax bases, or placing

limitations on district revenues ccmbined with changing tax bases’

are in fact changee in the systen. They would both create equalityh,ﬁn‘
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. 'Jf":700 million doly.

'of the Equity Cent

‘_l,“and increase available funds for poor. districts.-vv 'rhis Court has

‘:“_';‘;found that district 1ines in 'rexas are irrational and that 600 to ;"’-’1-1

lars a year was wasted under House Bill 72 (the/‘ E

figure is now almost $1 billion wasted in the preaentr state-

mystem). These are the types of changas that need to be made to i

. "change the system."

Defendants made much oxf a position of the majority of members

r against county tax bases or limitations on

S Uexpenditures. On the other hand, the Equity Center Board, without’ R
'_‘objection, passed a resolution stating that 4f their plan was not, o
‘Naccepted "i“ toto" they W001d Bupport the concepts of county tax

bases and limitation on revenues. (Foster)

'rhere is a distinction between "massive consolidation” and

‘vsome limited consolidation. The Plaintif_fs have proposed a ysy:.stem ’
‘k‘of»gcounty‘:tax bases. which wonld in E effect create 254 tax ‘base's
‘instﬁeadﬁ of 1052. This could be considered a "massive change."  In
ad‘diti.on‘,- ‘Plaintiffs have - s.upported the ~idea ovf some forced?v
k:'consoli'dation of tax haven ‘;di'"st'rict's, for example, the Santa
vvée‘rtudis," La:ureles,e Juno and Ailamoo-re districts. This would save

significant funds e’ach year and would remove the largest w:ealth per

ﬁupilld;j;zstricts from the system andv effec‘ti‘ively and.k efficiently{ use
their tax bases. - Defendants tried to put Plaintiffs in the

,'Lposition of recommending "massive consolidations. on the other

‘ hand Defendants have created this system over a long: period of,

time and "allowed it to continue for a lonq period of time.f

. Defendants now try to use the inefficient tax bases they cre,f',,ted,j‘f_f‘,i".f‘




VI.

S Plaintiffs do not agree with the Defendants that Eggggggg_y* :
.Ki;hz opted for a‘"fiscal neutrality paradigm of school finance
‘equity." - Both decisions required‘ efficiency and equality.
Defendants argued that equal access to revenues for equal tax rates
"would ‘be one. way to achieve that standard of efficiency and
fequality.' Both the District Court and the Supreme Court were
distressed by the terrible ‘inequities between the wealthiest
’districts Wlth low tax rates and high expenditures and the poorest
htdistricts with high tax rates and low expenditures.' It is this
”*frustration that led to the general approvai of the "substantiallyi.l‘
R equal access to . .',f"» However the Supreme Court consistentlyi ‘
thentioned that students in rich districts and students in poor ifﬁ
lcdistricts should have equal rights,kequal opportunity to education |
\fkand consistently noted the link between efficiency and equality.' ‘.rﬁjﬁ
F;Though the Supreme Court did speak in terms that can be considered . K
”‘*"fiscal neutrality,“ it also spoke in terms that can be consideredlc

'“"pupil equality" or "expenditure equality." »The Supreme Court did..f

/stnot hold however that Article VII §1;” _\3ih“ cal equality andfff;V,fz




_f“canstitutional pl

~ homeowners." The article offered by Defendants seems to argue'a'

from, fiscal equality is therefore;ff‘

It was telling the} "“Leqislature that a

;n{ must be efficient 'fv..i" }wgether it meets thej

fiscal equality standards or the pupil equality standards. or L

expenditure equality standards, and that the DistricteCOurt;would_

~have to review the systemtunder this combination of standards;iﬁTher'

Uribe/Luna plan which'produced 99.5% fiscal equality is. certainly
'ihigher on this fiscal equality standard than Senate Bill 1 even
;”proports to be.i So, if Defendants are right, they still have not .
"erffered to the Court a plan which meets fair standards even for the

same | price._

The-Defendants badly distort the record when they speak of the

veffects of revenue caps.v When asked leading questions about the
"effects of caps in some other states, Defendants' experts commented
vbu'that,they were not experts;on caps in those states, but after caps
:ﬁérecset,vcertain states‘did not increase‘theiruleVel of”revenues.h
’as quickly " as thef' 'ha*'dv 'previously-‘ No caus’a-l connection va’s : |
‘testified to and there is nothing in the record to support thatrg'
ifNow the Defendant seeks to brinq in an’ article from the National‘
V:Tax Journal (that was not in the record and whose author was notf‘ea;

rvsubject to cross examination) vhich seems to argue that the _ewf

-case caused proposition 13 (See Fischel Article) However thatlil

article in its own abstract stated that it is the minority opinion,;

i.e. "most people think that the tax revolt initiative wvas causedlbv

by excessive government expending and rising tax burdens on;*““




“'f'»{;eguality was not worth it.

' tax revolts lost.®

- since overall test scores have not gone up in California that “ ‘3

fyis not the position taken by the Defendant Rirby or the state Board[.
of Education in their proposals for funding or in their public]'f‘f T

V) )]

"published by Harvard University Press » Sezrs and Atrin, Lax_gmlt_., :

1985, the authors attribute the ‘passage of proposition 13 to‘

’ political mistakes by the California government and general concern

onA rising taxes, not the §_€rr_a_ng case. The authors described the

history of proposition 13 and later failed efforts to 1limit

spending and attributed these matters to general concerns about

government efficiency and rising taxes rather than any equality

requirement in Serrano. In fact in an entire chapter on the

' pass.age'” of proposition_ 13 entitled "Proposition 13: The Peculiar
. Election, the authors did not even mention Serrano. 1In their

analysis of later efforts to further limit taxing and expenditures

"in -California, they noted that these efforts failed summarizing

" that "without the earlier combination of an intense economic

grievance,vk widespread opportunities for financial gain, and a

symbolic protest [those matters which caused proposition 13) the

. __ugr_a at 206.
| ‘ No matter how. many times the state's attorney testified that

- 7"caps" would cause a reduction in over all expenditures, there is
B 'fno reliable evidence to support that proposition and even an. effort

) to bring in matters not in the record does not support the‘

,""(See Fischel Artiele, page 472) ' 'rhis

speeches. 1In a lengthy book written hy David Sears and Jack Atri:*x» :

Harvard University Press, .




oposition.;;_glif;

;'According,totthe National Center for'Education Statistics, the« E

rfpupil expenditure in Califernia remains far in excess of Per;,f

'ipupil expenditure in Texas (California $4, 392 - Texas 3 717) in

1989-90. In dddition,.

a recent COnstitutional Amendment in_fv

' California will pump‘ad_ :_};:‘v,dollars into the public‘"‘: e

"schools.-’

" Defendants also seek to argue that the Uribe/Luna Bill would
be unconstitutional‘because;the_attorney'Generallhas writtsn'a
ietter:[not an attorneys Qeneral's'opinion] which Said'thdt an
election in each comnty would”he required to create the county tax
base system; This letter, produced in gn_;ggx after a request byv
Senator Parker, does not accurately depict the constitutional ‘or -

case history of Texas. i‘, ' . | ; ’,5Id7;¥ﬁ

A.‘

rSchool districts are creétures of the statec.

They [school districts] are state agencies, erected and,
employed for the purpose of administering the state’s -
system of public schools... Generally it must be said
that the Tegislature may from time to time, at its
discretion, abolish school districts or enlarge or
diminieh their boundaries, or increase or modify or

. abrogate their powers. Lo e

e V. allas, 40 S.W. 24 20, 26 (Tex. 1931).

_ :‘The ownership of such property is in the hand of the local
o distriet or municipality for the benefit of the public, within the uﬁ”
_ houndaries ef the district or mun*cipa“ity. The Legisletu"‘f




 trust.

taxing j.ur:issdiction are the Ed

-control or dispose of the property without the onsent of the local -
' ._ bodies, so long as it does not apply it in contravention of the’

40 S. W. 2d at 27.

| The Legislature has the authority to define or redefine ‘school
districts as part of its ,Constitutio,nal, authority Lmdex:: Article
VII §1 and Article VII §3 of the Texas Constitution. In1946*‘1e

Texas Supreme Court again interpreted ‘Love v. [allas as stat(ed

above .

199 S.W. 2d 764 (Tex. 1946), the Supreme Court held that:

h ‘generally the Legislature has authority to enlarge or
.~ consolidate school districts in such manner as it deems
fit. [citing love]). :

' 'rhe cases ‘most clearly on point to the creation of county w:.de

y case  itself azrid :

120 S.W. 2d 938 (Tex. Civ.

App.- Texar’k"azna 1938, writ g'e'*g :"g) The Watson Court specifically

' «upheld the creation of county wide equalization school districts.

’.noting that “the act had as its purpose to equalize the educational

opportunities of school. children. The county school district in
}the Watson case was established to "equalize" tax levies after oil
was discover-ed in one part of the ceunty. The Legislature's
authority to do so was upl«esl'd specifically relying on Mumme v,
Marxs, .40 S.W. 24 ‘31 (Tex. 15,3}1), the companion"'caase to LQY}__L
Dallas. 'rhe Court in Mumme v '

o= ’ held.

“the history of educational legislation in the state shows
that the provisions of article VII, the educational
article of the Constitution, have never been regarded as
limitations by implication on the general power of the
Legislature to pass laws upon the subject of education...

 the enumeration in v the constitution ot what the e

17'» -




h ture may or*shall do in providimg a- system of
n i ot‘t be reqarded as a limita h

,uhject.;.f

Indeed the most important support for the idea of county-wideQr

taxing authorities is the .r_llz decision itself.‘

zgg eyood concluded that Article VII §3 was “an effort to make“
;schools more efficient and cannot be used as .an excuse to avoidy'

efficiency,“.;ﬁi;(“?f 777 8. w. 2d at 397. Further the

'iﬂ t;, case put the responsibility to provide for an efficient'

D ——— T — T -
2y 1 :

iand equitable school system squarely on the. Leqislature stating
“?that the Legislature could use school districts to meet the'

re's obligations'

Whether the Legislature acts directly or enlists local
government to help meet its obligation, the end product
must still be what the Constitution commands =-- i.e. an

- efficient system of public free schools throughout the
state. .

777 S.W. 2d at 398.

Texas Constitution Article VII 53; and Texas Constitution,
Article VII §3(b) do not require-elections to create‘county taxing
districts. ’ | | |

. The Texas Supreme COurt in Edgewgog noted the primacy of

_‘ Article VII §1 as the .standard for school finance in Texas.
‘a,Article VII §3 in effect allowed the Legislature a free hand att

,;meeting the Legislature's obligations to fund public schools

“;sIQ'”'“

,"“;.":through the ) ;use of school districts. Article VII §3 is an S
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- ertremeiy complex‘section'of the Texas Constitution. Article VII

: §3 states in pertinent part. o ¢ §

xand the Legislature may also provide for the formation

of school district [sic!] by general laws; and all such
school districts may embrace parts of two or more
counties, and the Legislature shall be authorized to pass
-laws for the acsessment and collection of taxes in all
said districts and for the management znd control of the
~public or schools of such districts,

Texas Constitution, Article VII §3 goes on to say:

...and the Legislature may authorize an additional ad
valorem tax to be levied and collected within all school
districts heretofore formed or hereafter formed, for the
further mairtenance of public free schools, and for the
erection and equipment of schools buildings therein:;
provided that the majority of the qualified property tax
‘paying voters of the district voting at an election to
be held for that purpose shall vote such tax. . .

Thus, the Constitution allows the Legislature two ways to

create school districts and to "pass laws for the assessment and

collection of taxes™ in said districts. Under the first clause no

election is required. Under the second.clause, county districts

could be created though there is at least a question whether an

‘ electien would be required.

The difference between the first clause and second clause of

‘Article VII §3 is highlighted by a look at the history of Article

VIL{ §3. Specifically after the 1909 amendment tc¢ Article VII §3

the second clause was a separate sentence'from the first clause.

'Specifically the second clause began:

And the legislature may authorize an ad valorem tax ...
(emphasis added) Article VII §3, 1909 amendment.

In later‘versions apparently to avoid starting a sentence with

"and " oxr to semehow seek to unify Art icle VII §3, the different

19




E Af there is ‘a change in boundaries of a district:

sentence becan: a separate clause rather tha a separate sentence. e
Nevertheless it is clear that the section which talked aboutj ;f
authorizing "an additional ad‘ valorem tax based on. the vote of the |
'people" was a separate concept from the allocation ot the% '
responsibility to the Legislatu-re, ”the Legislature shall be-.
‘authorized to pass laws for the assessment and collection of . taxes i
in all said districts and for the management and control of the* n

public schools of such districts. . ,."' :

'rhis difference between the first and second clause of Article

"‘VII 53 supports the Legislature". authority to create taxing

districts without the necessity of an election. Indeed the

'Legislature would heave 'the authority to do this even if it were not

:to meet its overall obligation under Article VII §1 and the

’ implement a county ‘tax base system to meet its obligations under

Article VII §l and

the authority of the

" Legislature to create such distrivts without an election would be

"sclear.-

Under Article VII §3(b) o*" ,.le (“onstitution, \oassed in 1962,

'_ ;Noﬁ, tax for the maintenance of public free schools voted
- 4n - any independent school district and no tax for the
maintenance ‘of a junior college voted by a junior college

~_district, nor any bonds voted in any such districts; but
‘unissued, shall be abrogated cancelled or invalidated by

change of any kind in the boundaries thereof. After any
hange dn boundaries, the governing body of anv such'

’ shall have the ' power} ) to ‘assss, 1evy 2 and'

: “‘,oollect ad valorem taxes on all taxable property witl'min'
the boundaries of the district as - changed, e e e

| [emphasis added]

decision. However, should the Legislature




'fany existing taxes forfi

tirequire an election.

~Iauthority to create school districts at 'the county 1evel for
‘county-taxing purposes.- It does not require a- separate election’
in each county,»for‘ the implementation ‘of these' taxes.

f~Nevertheless, to the extent there is any ambiguity it is clarified
fby the intent of»the people-expressed inuArticle VII~§3(b) to allow '
Jthese sorts of changes without requiring additional votes “to

fcondone existing tax structures.

At"save" approximately $80 million a year in Dallas county alone by
f5going to the county wide taxing authority. similarly the state
‘n;would save at least $250 million a year state wide by going to that

afisystem. (Cardenas, Cortez, PX §)

1'increase in ‘the overallzequality of the school financefsystem as
;ftagreed to by Mr. Moak and as shown in Plaintif”""
30, “ (Cortez, Moak) N |

Article viI §§1 &3 viewed together give the Legislature the .

‘y As a factual matter the recora shows that the state would

In addition, the county tax base system creates an incredible
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e
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"Court school finance decision,

";.J'f_the : management and 1mp1ementation of county wide equalizat:lon,,‘vv
_f;taxes.‘ Chapter 18, Texas Education cOde. Therefore once: the taxes
;are assessed under the county wide tax base system, the long term»
‘f implementation, collection and disbursement of the>tax'monies‘couldy“
.he‘done under existing state law. The state's effortshto"crossl’

examine Plaintiffs' witnesses about the particular administrative

sYstem of county tax bases was just a 1awyer'stgame. In fact; °“°e‘

the tax bases are created the state law has already created the@‘*ﬁ;fra

mechunism to enforce then.

Plaintiffs urge the Court to'continue its previous fin&ing
that equal education opportunities are a fxndamental right in Texasn‘

and that in the context of the schoo1 finance challenge poverty is

‘-a suspect category. Either of these‘holdinqs triggers the*statew

obligation to justify its school finance system by showxng that

'there is a cowpelling state interest in the system. - Even’if‘the

;state can show such a compelling'state interest,_Plaintiffsnprevail‘

if they can show that there are less discriminatory alternative
means of meeting the State's objective. h |

The position of the District-Court in this case that education

is a fundamental right has been supported in the Kentucky Supreme

As argued by the state, the state does have a procedure for»‘f'.f |

‘*ﬁ,,,790 S.W. 24 186, 2osh(xy.,1989). The Kgn;L;KN supmeme'__gf._ﬁ



Court noted that:

This court, in defining efficiency must, at least in
- ‘part, be guided by these clearly expressed purposes. [the
purposes behind their education efficiency cause] The
framers of Section 183 emphasize that education is
essential to the welfare of the citizens of the
commonwealth. By this animur (gicl) to section 183, we
recognize that egducation is a fundamental right in

Kentucky.
In Edgewood v. Kirby the Supreme Court noted the pre-eminence

of education in the Texas Constitution, as did the Kentucky Supreme
Court. On the other hand the Court in Edgewood did not
specifically rule on the education as a fundamental right theory.
The holdings in Edgewood looked at through the structure of the
Kentucky Supreme Court decision supports this Court's finding of
the fundamentality of education in Texas. The Kentucky Supreme
Court defined an efficient system as cne meeting the following
characteristics:

"The essential, and minimal; characieristics of an "efficient"

system of common schools, may be summarized’as follows:

1) The establishment, maintenance and funding of common
schools in Kentucky is the sole responsibility of
the General Assembly.

2) Common schools shall be free to all.

3) chmmon schools shall be available to all Kentucky
children. .

4) Common schools shall be substantially uniform
throughout the state.

5) Common schools shall provide equal educational

opportunities to all Kentucky children, regardless
of place of residence or economic¢ circumstances.

23
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- However, in

6) Common schools shall be monitored by the General
- Assembly to assure that they are operated with no
waste, no duplication, no mismanagement, and with

no political influence.

7) The premise for the existence of common schools is
that all children in Kentucky have a constitutional
right to an adequate education.

8) The General Assembly shall provide funding which is

sufficient to provide each child in Kentucky an
adequate education.

9) An adequate education is one which has as its goal

the development ot the seven capacities recited
previously."

Rose, supra at 212-213.
Both the Kentucky case and the HNew Jersey case, Abbo

 Abbott v. Burke, 575 A.2d 359 (N.J. 1990), dealt with the issue of

local enrichment. The New Jersey Supreme Court had previously held

that a efficient system could be supplemented by local enrichment.

they stated that the

“allowance of local enrichment could not be used as an excuse to

‘avoid overall equality of the school finance system. The Abbott

Court held thati::

The requirement of a thorough and efficient education to
provide that educational opportunity which is needed in
the contenporary setting to equip a child for his role
as a citizen and as a competitor in the labor market,
meant that poorer disadvantaged students must be given
a chance to be able to compete with relatively advantaged
students. The Act and its system of education has failead
in that respect, and it is that failure that we address
in this case.

ke, 575 A.2d 369, 372 (N.J. 1990).
The New Jersey system was a Guaranteed Yield System tied to

a certain level just 1like Senate Bill 1. But the New Jersey

24




‘“ .

f_}system did not work to create an efficient system over'the period

,]ﬁof years.; AQQQL; 575 A.2d4 at 408.

Defendant's relied on‘ a series of statistical

'iféxperéé to analyze the school finance*‘system -showinq ‘the
ffirelationship between property values and expenditures. v‘The :

1fﬂnefendants' experts found that those relationships were not strong‘7

.i°ﬂand did not ‘show any causal relationship between property value‘ e
‘iiamd expenditures.‘ The Plaintiffs based their statistics more on
:direct comparisons of rich and poor districts and comparisons of
iffrich and poor districts based on their respective tax rates. Thep“w
yglNva Jersey Supreme Pourt credited Plaintiffs ‘statistics.f
fﬁtNevertheless, the clear pattern that a group of statisticzans using
vbfsophisticated statistical techniques can show no discrimination
Vf%where a Supreme Court finds discrimination is one ‘of the
“WBlaintiffs' fears in this case. Indeed at the earlier trial of
this case, several statisticians supporte'd House Bill 72, now
'afaéreed'to;by all parties as unconstitutional, on the basis of the
'fg}same sorts of sophisticated statistical techniques that are nowﬁ
fﬂsbeing recommended by Defendants as the "guarantors" of long term

- fﬁequality in the school finance system.

The New Jersey Supreme Court after a thorough review of itsv

'.ﬁwGuarantemdﬁTax Base System "ith average expenditures °f $7 3130f




The Act must be amended, or new legislation passed, so

as to assure that poorer urban districts' educational

funding is substantially equal to that of property-rich

districts. ‘“Assure" means that such funding cannot

depend on the budgeting and taxing decisions of local

school boards. Funding must be certain, every year. The

level of funding must also be adequate to provide for the

special educational needs of these poorer urban districts

and address their extreme disadvantages.

IX.
ATTORNEYS8® FEES ‘

Plaintiffs claim attorneys' fees under the Declaratory
Judgment Act and Tex. Civ. Prac. & Remedies Ccde §§104, 106. The
state has waived all immunities from sﬁit. These matters have been

thoroughy briefied in Dec. 1989.
PRAYER
For the reasons stated in all the memoranda before the Court,

this Court's 1987 findings and Judgment, Edgewood v. Kirby, we
again request that the Court issue a temporary injunction changing
the method of funding the public schools of Texas for the 1990-91
school year, and a permanent injunction enjoining Senate Bill 1 in
19%1-92 and later years, as well as a permanent injunction
implementing the Uribe/Luna plan with an option to the Legislature
to come forward with a plan of equal equity in 1991-92 and la" -
years.
DATED: August 24, 1990 Respectfully submitted,

ANTONIA HERNANDEZ |

JOSE GARZA

NORMA V. CANTU

JUDITH A SANDERS-CASTRO

ALBERT H. KAUFFMAN

GUADALUPE T. LUNA :

Mexican American Legal Defense

& Educational Fund
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e I hereby certify that I have mailed a trueﬁend correct copYr'
' by certified mail, return receipt request of the foreqoing;-:

Plaintiffs® Response to Defendante' First Post-Trial Submission on o

this 24th day of August, 1990 to the following counsel of record.‘pfpt 

Mr. Earl Luna : Gl unr. Jerry R. Hoodenpyle S
Mr. Robert Luna S j'RDHNE, HOODENPYLE, LOBERT &
'Ms. Mary Milford ; .~ MYERS i ,
- Law Offices of Earl Luna, P. c. . P.0. Box 13010 S R
4411 North Central Expressway Arlington, Tx 76013

*‘Dallas, TX 75205

: Mr. David Thompsonf
General Counsel
Texas. Education Agency EE E ERT H. \d P
1701 North Congress - R ATTORNEY FOR PLAINTIFFS
Austin, TX 78701 ' e ‘ e v A

Kevin T. O'Hanlon
Assistant Attorney General
P.O. Box 12548

captiol Station

~Austin, TX 787]1—2548

(Federal Express Mail) o
General Litigation Division =
1124 S. IH 35 - 3rd Floor
Austln, X 78704

Mr.;David Richards
Richards, Wiseman & Durst
600 West 7th Street
Austin, TX 78701

Mr. Richard E. Gray, III = o - o : SE T S
Gray & Becker = - RS S - SRR
900 West Avenue, #300 ' LI o T RE .
Austin, TX 78701
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s Court issued ‘its mandat

z The mandaut V




o censtitutionally sufficien 'system of tun ,:‘;nq puhlis education “"'» |

e judgment and opinion r’"
Leqislature has failed

‘mandatory." (Op. at’ 3;6) . : | - o - e

E . substantially equel aecess to similar revenues per pupil at similar

*,zlevels of tax efferts. Senate Bill 1 does net satisfy this

later than May 1, 19@@. ; As ia evident from the trial ceurt's,, o

_ered on Septomher 24, , Jr99‘0, the "exes

t Mtiefy the terms ef‘ this COurt's mandate :

these respects -

:as well a8 sthers. ; - N

Fellowing_ t

es is«suance «of this}Csurt' : enda';te,' thePleintiff-

1 ‘terveners! "s well as the wlaintif'

o filed new pleedings belew, S

‘enﬁe_ﬂ

Plaintiff-lnterveners filed ar "Amended Petition fer :

“In our Motien for Supplemental Relief, ‘we further asserted K

'that the mandate of this Court required "that districts must have

We vere successful in persuading g




Yional because of ite failure to salfeny

11}1ifto be(unconst’

e requiremente of Article VII, Section 1 of the Texes'f

ong itution” ae«construed by this Court in ite earlier"opinfon in:

“frcauee, The trial court has modified in eome measure thcﬁ‘

‘ctive relief grented by this Court it hae granted edditional,i"
ﬁnctive relief ageinst the State of Texas by mandating that thei

exae Legislature enect a new school funding eystem to replace tnengf;ﬂ“

mxsnxcnom:. STATEMENT |
i This Court essuredly hee jurisdiction over this direct eppeeli

f ‘f_ ffand should exercisexthet jurisdiction because this case ie "ef suchkf
| vﬂi?fimportence to the<jurieprudence of the sﬁete that a direct appeal'

e .‘Af_‘sneuid be alloved." Rule 140(b). e

ﬁﬁa“iéi ‘Thie Court tS‘given jurisdiction over direct appeals by virtue |

S@icgiQBfm Fufthermorew'this appeel, otr}?;f*uiﬁ




First, it is

"schoals. Furthermore, this-

_rcement of this unconstitutionnirt !ding system. In addition,




'venue for seeuri" 'g, x’eviow of i al ceuxtv

fno“authori

. cong na € f Fidgment in<~“
: casa; accardin ly, | ta ) motien to
' smiss is eubm tted and granted. '

Alvarado I‘s D.,T

.
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ffﬁfff ivi;lﬁleiﬁi*F | | o o Respondents
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SN E R  IN THE
'suwnmuz_cauawwof'WEXNs

- znczWOGD'INDEPENDENT scnoon Dlswnzcw, BT AL»,.
o | Petitioner.\,, .

Ve .
S wmnnzau»u. KIRBY, nw‘xn o

.. SUPPLEMENT TO PLAINTIFF-INTERVENORS' RESPONSE

’supplement their responee as follews. t,,73‘

CGME NOW the Plaintiff-Intervenors Alvarade, ISB, et a1, and'

‘i ion for Supplemental Relief" which we had filed in the triale

In eur original response we made reference te the "Amended“‘f‘hf‘V

}eourt” We had intended to attach a copy ef that plead ng te eurf7_fﬁ‘

et
1]

4
oy
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' TO THE HONORABLE JUDGE OF SAID COURT:

Plaintiff-Intervenore in this cause, and pursuent to ttm previliene
| ﬂ;of Chapter 37 the Texas civil Practice and Remediee Code petitiont’”’
,.the*cOurt fer further relief ae set forth belew.»- e

A”awarding to Plaintiff-Interveners declaratory end injunctive”d

h’>relief.x An eppeal was taken and on Octeber 2, 1999 the Texaef

eSupreme cOurt affirmed the triel ceurt'e judgment in aIl materia17~"‘l
_respects,', Tne trial court jUdgment, es affirmed by the Texas

.; Supreme cQurt, required that the Texee Legisleture impl°m°ntfbyune
. ;later than Sleptember 1, 19 ‘ ‘

- 1 ~3“‘z“,‘r"‘l“
EDGEWQOD INDEPENDENT SCHOOL ]
DISTRICT, ET AL. r "’
Plaintiffs $ ; ” ,

] : SR
ALVARADO INDEPENDEN?’BCHOOL I . SRR
Pleintizt-:ntervenere % ~ ‘TRAVIS COUNTY, TEXAS L e
. h ' A
WILLIAM N. KIRBY, ET AL., $ e S
Defendants $ 250th JUDICIAL DISTRICT ~ )

COME NOW Alvarado Independent School Dietrict, et el., the

I.w

on June 1, 1987 a finel judgment was rendered in thie ‘cause




| . xn June 1990 the Texee Legieleture enaetee Senate Bill 1,
o ('net m éth call Seu.) ' purpertinq to reepon& to the
| eenetitutienel, mendets. |  Thie 1-egie:l=.etien -v;:i-u take ;Qz;}tv\eeféc “on
september 1, 1990. ’s'.en-ete Bil11 :l. does not provide tundinq beyena -

the current biennium.
b b g

»

Senate Bill 1 fails to meet the requiremente of the Texas

‘Constitution as deelerexd by this Court in its final jhdqment, and

aes that Jjudgment was affirmed by the Texas Supreme Court.

'Ae'cerdingly, your Plaintiff-Intervenors seek further “injunctive

relief in keeping with the provisions of Section 37.011 of the
'Texae Civil Practice and Remedies Code and consistent with the

original judgment herein whereby the Court "reteins jurisdictien

‘ in this action te grant further reliet whenever neceeeary or'preper :;;

o pursuant t Section 37. 011-“ ;

III. S

ff*~8upreme cQurt, declared that the Tsxes COnstitution requires "that ;»

‘huieach schoel district in this state has ‘the same ability as every T

sether district te ebtain, hy state legielative eppropriation er by:TVF

"5”;loca1 taxation,: or both funds for educatienal expenditures,

ffthrough his or her school district, would heve substantially the'

ngsameiopportunity to educationalsfunds &s evv:y other student in theﬂ¢%fT

4
b
}

The final judgment of this CQurt as modified by the Texasf:

’cluding facilities and equipment, such that each student, by andjei”




local tax rates." The Texas Supreme <Court declared that

"districts must have substantially equal access to similar fovonuu

per pupil at similar levels of tax efforts." Senate Bill 1 does

not satisfy this constitutional mundate, nor does it even purpozt
to do so. In this connection Senate Bill 1 makes no attempt to
rectify the widely disparate property tax bases that are an
integral part of the State's existing school daistricts or to
conpansate for luch‘ widely dispearate propert'y tax bases; Senate
Bill 1 does not attempt to assure to Plaintiff-Intervenors
aubstantially equal access to revenues available to the State's
wealthier districts bocﬁaus@ it ignores the revenues available to
the 300,000 students in the State's wealthiest districts; Senate

Bill 1 does not attempt to ensure to Plaintiff-Intervenors

substantially equai access to similar revenues per pupil at any

‘level of tax effort which Plaintiff-Intervenor districts may chocse

to employ, but rather perp‘etuate:s a férmula which purports to
equalize only at predetermined ievels_et ad'eduacy, and virtually
caps the revenue levels for Pla,int’iff-Inte'krve.nors at such
predetéfmined levels; Sénate Bil,lf 1 mgkes no attexﬁpt, or‘make's no

m.e,aningfizl attempt, to ensure equal aécess to facilities and

equipment, and Senate Bill i contiriues to send significant State.

funds, including the proceeds of the Available School Fund, to
| wéa,lthy distri_ct's; which can readily fund their school prbgrams at

'miﬁ-imél 'ta;x efforts. In sum, .SQh'aftga Bil',l"'l‘ is merely a

DRR 90-62 - Page 3
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»:oreinstitution or the runding soheno doolared unoonetitutional by‘f

',thie Court's earlier orderl.l -
=y - oav.

| The Supreme Court mandate inithie»oau-e,‘ol‘retleotedVhy.the

oo;inion of that Court, reﬁ:aireo that the Legislature in setting -

. appropriations "must‘  establish = prioritias  according v‘to

‘c,onstitu'tional mand'at‘oof oqualizing educational opportunity cannot

be relegated to an 'if funds are left over' bases." Senate Bil.

 1‘ ignores this explicit directive. Senate Bill 1 dooe' not make the

"" funding of ‘the educational program nandatory or even a budqetary

HJ-ipriority, Senate Bill 1 maintains proration :onﬁula- in

,anticipation of budgetary shorttells and leaves the tundinq of

: . ""education on the same footing ae all other State programe, ignoring

yf“i-'”v;fthat fundinq of education is a constitutionally required priority. ’

‘ Th:.s Court's earlier judgment as modified by the Texas Supreme E
rtv further declared that the 'rexas COnstitution required that

ch district has available ‘. ei’., “er: through property wealth withi.x |

!v.:?.its boundaries or statev appropriations, ' substantially the samo,

‘b‘frlity to raise andf,spe,d equal amo ",',,,s per student after taking't 1

into consideration the legitimate cost differencee in educatinq

dents . '! Senate

y""f.rf"‘butﬂ‘constitutes ar

l l not o 1Y fail » t° S‘tiSfY this mandate - | _
’ ] "__e law as it existed at the S




time of this Court's original judgment. At the time ‘of this’

‘Court's original ﬂ'udgmont, the then existing school finance system,
provided for State funding to loeal district districts based upon

a formula that took into consideration "the legitimate cost .

differences in educating students." This formula provided for

funding differentials based upon such matters as the number of
students in Special Education, Bilinguail 'Programo, and recognized

other elements of special needs. Senate Bill ) permits t'ho'

- discarding in large measure of theses funding formulas and thus no

longer guarantees meaningiful recognition of the "iegitimate cost
differences" as reguired by this Court's original ‘judgment. |
| VI.
Senate Bill 1 contains a further retrogression of benefits for

many of the Plaintiff -Intervenor school districts by instituting

a new method of calculating the number of students in average daily

'attendance.r  The law as it existed at the time of this COurt's

original judgment ~and as it has existed for some years,

established a funding formula which determined state funding on

'attendance during a statutory sampling period. Senate Bill 1 has

discarded the existing system and implements a funding formula
based on daily attendance throughout the school year. 'I‘his change

in the funding formula will have severe adverse impact upon school

‘ districts which have high concentrations of minority and low incoma |
. 'students. Such districts have higher drop-out levels and tha "
formula will now curtail state aid tc the ver:y districts most in,g

{

'DRR 90-62 - Page 5




_ heed.. mrehemere,’ districts in Scuth Texas, with | hiqh

'eene’entret‘iem of migrant labor families suffer an attendance |
éeeline in the last menth of the school year, these districts too

v)iill suffer loass of State aid as a consegquence. Senate Bill 1 not

~ only fails to address the mandate of the Texas Supreme Court but

it represents a loss in potential sﬁige revenue to many preperty
poor school districts, including many of your Plaintizg-
Intexrvenors. |

- vII.

For the reasocns e.et‘ forth above, ‘s;en-ete Bill 1 vicleteie
Article 7, Section 1 of the Texas Constitution and Article 1,
Sections 3, 19 and 29 of the Texas Constitution as previously found
by this ‘court in its original judgment. Your Pleintiff-lntervenors
respectfully urge the Court to grent further decleretery relief,
declaring Senate Bill 1 to be violative of the Texas chetitution

; .and imposing appropriate injunctive relief against the state
' defendants. In connection with this prayer for injunctive relief,
‘”Pieinti:f-Ineervenors, because of the press of time and ether'
Tv.ceneideratw..e, do net request the Court te enjoin the |

"implementatien of Senate Bill 1 with respect to thae echeel year

which begine September 1, 1990.

| wmmonn, pnmusns cousmmn, your Plaintitr-xntervenors” i
y_respecttullv request the Ceurt te grant it: epprcpriate decleratory»

| 'Vgand injunctive relief, ewerd te Plaintitf-Interveners their

" DRR 90-62 - Page 6
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~+ - Respondents

RESPGN E OF BEFENBAN -;Nmnnvsnons 1O
. PLX FS-PETITIONERS®' STATEMENT OF
o ‘Junxsnmcwmon AND BIRECT APPEAL

NOW COME Defendhnt-lntervenors, Andrews I s D., et al., and

'fin‘accerdanee with Rule 140(c) of the Texas Rules of Appellate'

Proged@reﬁi file' this Resp@nse_finf oppasition“to. Plaintiff- o jf F

,direct appeal to the Texas Supreme Court from a

'*:of “t}e';Dietrict CQurt of”’the 250th Judicial“7
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"Rule 1&0, Darect Appeals

 ?1a) Appllcation. This rule governs dlrect;
- appeals to the Supreme Court authcrized by
the Constitu*tion and by statute. The rules
governirg appeals to the courts of appeals
apply t. direct appeals to the Supreme Court
except when inconsistent with statute or
this rule.

(b) Jurisdiction. The Supreme Court may
not take jurisdiction over a direct appeal
from the decision of any court other than a
district court or county court, or of any
question of fact. The Supreme Court may
decline to exercise jurisdiction over a
direct appeal of an interlocutory order if
the record is not adequately developed, or
if its decision would be advisory, or if the
case is not of such importance to the
jurisprudence of the state that a direct
appeal should be allowed. (Emphasis added.)

Because fact guestions are integral to this direct appeal,
the Supreme Cnurt may not take jurisdiction under T.R.A.P. Rule
140 (b) . |

ARGUMENT
The jurisdiction of the Texas Supreme Court on direct

appeal is a limited one. Gardner v. Railroad Comm., 333 S.W.2d

585, 588 (Tex. 1960).

This direct appeal is in lieu of én appeal td the Court of
Appeals, and must be upon questions of law only. If the case
involves the determination of any contested issue of fact, the
Court is without jurisdiction to consider the appeal. See

Dodgen v. Depuglio, 262 S.W.2d 588, 592 (Tex. 1948). Even a

combination of two complaints in one cause would not se:Véytb :

o
-




Railroad Comma, 357 5. W.2d 364,‘36&a€iengﬁ_fﬁHf"*

,,mjcert denied 83 s. Ct. 185 371 U S. 889

In the field of constitutional law, no stronger: presumption’

”fﬁexists than that which favors the'validity of a statute. Vernon_]@f»’i”
v. State, 406 s.w.2a 236 242 {C.C.A., Corpus Christi 1966; writ
'Lffref n.r.e.). The burden rests on the individual who challengesv:“bJ'””

t‘the act to establish its unconstitutionality.’ In Re Johnson,

"554 'S.W‘Zd‘ 775,, 779 (C c. A;, Corpus Christi 1977- writ ref.

n.r.e.). Every oossible presumption obtains in favor of consti-

tutionality of a statute until the contrary is shown beyond a

reasonable doubt, and if a statute is susceptible of construc-

tion which would render it constitutional or unconstitutional,

it is the court's duty to give it the construction that sustains

its validity. Commissioners Court of Lubbock County v. Martin,

471 S.W.Zd 100, 105 (CnCvo, Marillo 1971; Writ refu nir'e.)o
The case at bar necessarily involved the presentationvof

evidence by the Plaintiffs and Plaintiff-Intervenors in an

-attempt to overcome this strong presumption of constitu-

tionality. The Defendants countered with their own evidenoe;
However, this lawsuit was filed and tried prematurely.

Senate Bill 1 ig to be implemented over a five year-ggriod,k

‘'baginning September 1, 1990. ‘Suit was filed on orl;aboutﬁf




N . N . P N R . N - ]
S . R ; - S

':‘data, 1ncluding locf

'::available and could not be presente?r

"ﬂisibased 0n~asbumpt
' yet dn. existence,_ The trial judge s Opznion, whieh. is alsoi.uﬁﬁx
gdeslgnated as the court s findings of fact ‘and . Conclus1ons of'~‘

h‘flaw (Opinion, p. 1), states "Parts of Senate Bill 1 are destlhed”f

iﬂto;fail." (Gpinlon, ps 7. ) (Emphas;s added.) A court»cannot

'lhbreSume that the act will be v1olated.. Jenkins v. Autry, 256

. 8.W.24 672 674 (C.C.A., Amarillo 1923; writ dism d.).

~Bf11 1

became;effect:]eﬁonf

,ome five weeks_prior to the bill s efffi feidate. Signif

@?scheol tax rates under the bill, was notli'

v !I!hus . thei Court' S Opinion | o

'J‘invelving centested iss'"uw

The Opinion further states-

hThe question presented by the motions before o

“the court is whether the Texas School LTy

'fFinancing System as modified by Senate Bill R R
1 is efficient. The test for determining

~ whether the financing system~1s efficient is

- whether ‘it gives each school "substantially’ :

. equal access to similar revenues per pupil .

Vat similar levels of tax effort. o e ;

) ’ o

o Imc applying this test, the court i
‘« presumed the financingfsystem as modified by
¢ te ‘Bill "1 to e constitutional until
vntiffs established otherwise. In other

' e \“ed a heavy burden - of : | |

” : In addition, the,,‘ : . s

|

S The question is whether Senate Bill 1 L

f satisfies this test of equity.{, (Gpinion, , e ]




“Plaintlffs' request for a dlrect appeal will necessarily includeff?ff.,
_{questlons of fact.*
ftet al have thls date deposited cash in lieu of a Cost Bond for““

:Ifan appeal to the@Third Court of Appeals in Austin. It wouldsj

’fallow the Court of Appeals to consider this case first, and then

7f?to allow the Supreme Court to rule on the final 1ssues of law.

'Petitioners, and dismlss the said appeal

‘”ff“ate findings of 'tct from concluef

The contes jd,questions ofowi'

“are therefore lntertwined with | the issues of law.vffhej‘;:‘

The Defendant-Intervenors, Andrews I. S D.,ﬁraff

appear that an orderly drsposition of this case would be to

| PRAYER
' WHEREFORE, PREMiSES CONSiDERED,'Defendant»Intervenors pray

that this_'COurt deny the direct appeal bof=‘Plaintiffsf_

j Respectfully submltted

LAW OFFICES OF EAR:; LUNA, P.C.
4411 N. Central Expressway
.. .ballas, Texas 75205 -
“_;Telephone (214) 521~ 6001
le (214) 521-1738

‘;aar card #12693000

"Attorneys for Defend nt-.
.%Intervenor .+ -Andrev ‘S
et al ‘




anntonlo,'Texas 7820_'“ 

r. Kevin T. O'Hanlon
ral Counsel
s Education Agency
701 North Congress Avenue
,stin, Texas 78701

Is. Toni Hunter
tant Attorney General
ate and County Affairs
reme Court Building
and Colorado
tin, Texas 78711

'"»Attorney for Defendant¥  S

‘Edgewood/Brief IR 1, ,‘ ‘ Intervenors, Andrews I S. D.,‘”V"
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_ SUPREME COURT OF TEXAS

fPetifioneme;A:o;efﬁf”jf

. WILLIAM .

Respondentl. RN

| o APPELLEES';REPLY TO APPELLANTS'
S STATEMENT oF JURISDICTION AND DIRECT APPEAL

COME NOW APPELLEES HEREIN, JDEFEND‘ANT—INTERVE'NORS BELOW,
EANES 1. 8.D., ET AL and, in ‘accordance with Texas Rule of Appellate
Procedure 140, f;le this, their Reply to Appellees' Statement of
Jurisdiction and Direct Appeal filed by the Appellants herein,
Plaintiffs below,ﬁ and supported by the Plaintiff-Intervenors
below. Appellees/lefendant Intervenors deny that the Supreme Court
has jutiedict;on,_of the appeal at this time and, in supportt
thereof, woulﬁ?reapegtfully show the Supreme Court as follows.

» The Supreme Court of Texas does not have jurisdiction over
the above-referenceo appeal at thls time, as this direct appeal to
the Supreme Court does not: meet ‘the constitutional or statutory
requirements for a direct appeal to the Supreme Court.

Texas Const1tut1on Artlcle v § 3- b, as approved by the
voters of Texas in 1940, states that,
The legislature shall have the power to provide

by law, for an- appeal direct to the. Supreme
Court of this state from an order of any tri




el R e

i;court granting or denylng an 1nterlocutory or
.~ permanent . inJunctxon j the grou of -
fg%Vﬂfconstltut1ona1ity' or unconstitut1onality' of any

‘”.fstatute of thls state».... (Emphas1s ‘added. ) S

xE vThe Texas statute 1mp1ement1ng the constitutional amendment*[f ,
is TEX. GOV. CODE ANN. § 22.001. Appellants rely on ssction (c) of |

that statute which states,

~ An appeal may be taken directly to the Supreme
" Court from an order of a trial court granting or
denyzng an interlocutory or permanent injunction

; : 1LOL . the consitutionality of a
statute of thzs state. (Emphaszs added.)

The jurisdiction of the Supreme Court on a direct appeal is
dependent and limited to the wording of the constitutional
amendment, Article V § 3-b, and the statute implementing same.

‘ ilroad Commission of Texas, 357 S.W.2d 364 (Tex. 1962).

As recently amended, Rule 140 of the Texas Rules of
Appellate Procedure no longer carries the statutory language found
in TEX. GOV. CODE ANN. § 22.001. The rule as amended no longer
Qspeaks to the constitutional and statutory reasons upon which
jurisdiction is based. Therefore, the constitutional provision and
StatutoxY language are controlling.

Obviously, the constitutional amendment and statute
contemplate appeals where injunctions are denied because the trial
court determined a statute was constitutional, or ‘where injunctions
are granted ‘because the trial court determined a statute was
‘unconstitutional. Neither is the case hete This is a case where
the Appellants prevailed in the determlnation that the statute was
unconstitutlonal, yet still want to directly appeal because they dld
not obtaln the1r requested injunction.

“1As previously stated by the Supreme Court of Texas,

. For us to have jurisdiction of a direct appeal,

it must appear that a question of the constitu-
-:tlonal1ty of a Texas statute . . . was properly
raised in a trxal court, that such question was
detetmined , rder o \IC 20! ti




As can be shown by this court 'S . holding in Bry
, jSupreme Court lacks Jurisd1ct1on in this case. for at least two
’~‘reasons,‘ First, the tr1a1 court's order denylng the 1njunct1on was

“not_drou , j‘second,“e
Tthe questron of the: constrtutlonality of ‘the* statute is’ not
'presehted to thrs court for decision. B |

i G , , I * STATUTE
- The tr1a1 court determxned that the Texas system of public
" education flnanq1ng as evidenced by  Senate Bill I was
unconstitutional. However, the trial court refused to grant an
kinjunctlon based on that determination of unconstitut1onality The
‘“Court s reason for denylng the injunction was strictly for publxc
policy reasons. As the court stated,

“To 1nsure an orderly transition, districts must
continue: to operate. Regardless of the court's
declaration of the unconstitutionality of the

Texas school financing system, nothing in the
~court's judgment shall be construed as prohibit-

ing the state or dlstrlcts from tak1ng any action
authorized by statute or excusing them from

taking any action required by statute. (Emphasis:

added.) (F1nal Judgment at pages 3-4.)

As the court stated in its orinion, public policy reasons,
 mot constitutionality, mandated the denial of an injunction. The
court po1nted out various ‘reasons for refusing to grant the
‘injunctxon, including-the separa- tion of powers doctrine, Texas
Constitution Article II § 1. 1In addition, the court noted that it
‘is the duty of the leglslature to establish -and make suitable
-provisions for the efficxent system of education, not the duty of
~thg_gnn;ta. 'The court also noted that,.given‘the enormity of the
~ task of establishing an efficient system’"of school finance,

h"Jud1cia1 ‘patience wrth the - efforts of itsl s1ster branches ‘oflu'

*wgovernment 1a required Ed (OpiniQn at pages 37 38 )

-3 ”-.




Finally, and most importantly, as the court stated,

...the court is also loath to act because its
options are so unattractive. Cutting off all
funds to force legislative action throws the
process of education into chaos and it does
damage %o both students and teachers. Further-
more, cutting off funds imperils the credit of
the state because of the contractual obligations
of the districts. These problems can become
severe quickly if a stubborn 1legislature or
governor refuse to act. ‘

A judicially imposed remedy has its own

problems. Courts are not designed to legislate

or administer and cannot appropriate money. Any

judicial remedy would, therefore, be less

effective when implemented than a legislative

solution. Undoubtedly, judicial action is far

less desirable than legislative action.

(Opinion at 38-39.)

Obviously, the court did not base its decision to deny the
injunction on the grounds that the statute is unconstitutional or
constitutional, as required by the Texas constitution and statute
for a direct appeal. While admitting that the statute was uncon-
stitutional, the court chose, however, in spite of such decision,
to deny the injunction for purely public policy reasons, to avoid

chaos and to continue to educate the children of the State of Texas.

ONALITY OF STA S NOT PRESENTED FOR COUR:
As also noted in the Bryson case cited above, the issue of
the constitutionality of the statute must be presented to the
Supreme Court on direct appeal. That issue is not presented by
Appellants in this direct appeal. Rather, Appellants have prevailed
‘in the issue regarding the constitutionality of the statute and do
not bring that issue to the court for its consideration.

Appellants/Plaintiffs and Plaintiff-Intervenors cannot
then be allowed to file a direct appeal to the Supreme Court in
order to circumvent the appellate process rather than following the
proper appellate route of allowing Appellees/Defendants and
Defendant-Intetvenors‘ to appeal the trial court decision to the
Court of Appeals. Defendants and Defendant-Intervenors should be

-4 -
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ants, and should be allowed to appeal’
v*"upé‘te to the Court of Appeals

Because the issue of the const1tut1onality of the statuted:ed
'Jis not presented to the Supteme Court, at this time, th1s case 1s‘

not rlpe for a direct: appeal to the Supreme Court. See Gibralt
i iati ] 351 5.W.2d 534 (Tex. 1961).

Plaintiff-Intetvenors't‘telianCe;70n

Inc. v. Texas, 645 S.W.2d 925 (Tex. Civ. App.--Austin 1983, no
wtit) is ill-placed. First, the issue .raised on direct appeal by

- 'Appellants/Plaintiffs is the trial court's refusal te“grant'fan
injunction. It was not thefintent or mandate of the. Texas“Supreme
Court in: i

'tthe educatlonal process of a11 school children in Texas.

This court recognized, "...the enormity of the task  now E

facing the‘legislature,_‘and stated that it wanted, ".

 399. (Emphasis added.}”

The trial court did follow the Texas Supreme Court's

~ mandate to avoid sudden dlsrupt1on in the educatlon of Texas school

;ch11dren when it denied the injunction request.

! Plaintiff-Intervenors' reliance on Bilbo is also ill-placed
because the Supreme Court's mandate must now be applied to different
facts. The Texas Supreme Court acted as an impetus for change, it

did not wandate any specific remedies. The first trial involved

House Bill 72. The second‘trial,iﬂVOlved Senate‘Bill I. Separate
fact issues were raised by‘bothv ‘Because a new statute is ‘being
scrut1n1zed, the Court of Appeals should be afforded 1ts opportunity
to determlne questions of fact whlch necessar11y w111 be before it

777 S.W.2d 391 (Tex. :1989) to disrupt




, "In- conclu81on, Defendant}Intervenors,, Appellees herein,
.esert that this Supreme Court does not have jurisdiction ever the
appeal at this time because the denial of the 1n3unct10n by the.
trial court was not. based on the constitutionality of the statute,
the constitutionality of the statute has not been appealed to the
Supreme Court by Appellants, and,thexe‘is no Supreme Cgu;; mandate';
ripe for review S ' B

' Respectfully submitted,

OODENPYLE, LOBERT.§ MYERS

~LYNN ROSSI SCOTT
State Bar No. 17906000

1323 West Pioneer Parkway
P. 0. Box 13010
Arlington, Texas 76094-0010
Telephone: (817) 277-5211
(Metro) (B17) 265-2841
Fax Line (817) 275-3657

ATTORNEYS FOR APPELLEES/
DEFENDANT-INTERVENORS,
EANES I.S.D., ET AL.

ER

1 hereby certify that a true and correct copy of the above
and foregoing Defendant-Intervenors' Reply has heen sent on the
19th day of Ortober, 1990, by United States Mail, postage prepaid
to all counsel of record. o
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'I”herebeCertify”that‘sa true aﬁd"correct,copy of the

foregoing instrument hasteen‘sentfvia‘u;s,tMail, certified;

return receipt requested ph : this _the 77 day‘ f@f“>k

‘"OCtober, 1990 to all counsel of record

T o
‘TONI HUNTER
Assistant Attorney General
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ARLINGTON I.S.D., ET AL.,

4§
5
.
- §
1
I
SEE
§
.
i
f
i .
§
b
§
§
§

Dafendant-Intervenors. 250TH JUDICIAL DISTRICT

PO THE HONORABLE F. SCOTT MGCOWN, JUDGE PRESIDING!

COMES NOW, Defendants by and through their undersigned
counsel and, pursuant to Rule 298 of the Texas Rules of Civil
Procedure request the following Additional and Amended

Findings of Fact and Conclusions of Law.

(1) Defendants’ Exhibif J.1 p 2 accurately displays the
‘distribution of state and local revenues for tbérlsaa-as

school year, the last year of H.B. 72.




 No. 362,516

EDGEWOOD INDEPENDENT

| BCHOOL DISTRICT, ET Al:,

Plainti!fs, and

AUVARADO INDEPENDENT ST
SCHOOL DISTRICT, ET AL-:

Plaintitg—xnggrvaaazq;*"

v, . ;i
 WILLIAM N. KIRBY, ET AL.,
vbgtendgnts;’

ANDREWS I.5.D., ET AL.,

~and ,
ARLINGTON I.5.D., ET AL.,

- Defendant~-Intervenors.

.
P 4

Defendant—lntervenors,
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| 250TH JUDICIAL DISTRICT

TO THE HONORABLE F. BCOTT MGCOWN, JUDGE PRESIDING!

COMES NOW, Defsndants by and through their unaérsiqnea

counsel and, pursuant to Rule 298 of the Texaa Rulos ot civil

Procedure request the following Additxonal anﬂ Amended

Findings of ract and Conclusions of Law.
© Beguest for Additien

(1) Defendants’ Exhibit J.1 p 2 accurataly d;splays th@ "?*v‘ I

dxstributicn ef state and iocal revenuen tur the 1988-89

acheol year, the laat year of H., B. 72
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(2) pefendante’ Exhibit J.1 p 3-uccnrately displays what
the distribution ¢f state and local ravénues for the 1990-91
school year would be under §.B. 1 if every district with a
1989-50 combined tax rate above $0.91 kspt its combined tax
rate the same in 1990-91 and every district with a combined
tax rate below $0.91 raised its combined tax rate to $0.81,

(3) Defendants’ ixhibit J.1 P 4 accurately displays what
the distribution of state and local revenue for the 1994-95
school year weuld be under §.B. 1 if évery district with a
1989~90 combined tax rate above $1.18 kept its combined tax
rate the séme in 1954-~95 and every district with a combined
tax rate belgy $1.18 raised its combined tax rate to $1.18.

(4) befendants’ xhibit J.1 p 5 sccurately displays what
the distribution of state and local revenues for the 1994-95
school year would be undsr §.B. 1 if evary district with a
1989-90 compined tax rate ahove $1.25 kept its combined tax
rate the same in 19§4~95 and every district with a combinead

tax rate below $1.25 raised ils combined tax rats to §1.25.

(5) Defendants’ Exhibit J.1 p 6 accurately displays what
the distribution of state and local reverues for the 1994-95
school ysar would be under $.B. 1 if every district with a
1989-50 combined tax rate above $1.50 kept its tax rate the
sane in 1994-95 and every district witﬁ & combined tax rate
below $1.50 raised its combined tax rate tc $1.50.

(1) Page 10, par 2. Dr. perné?s testimony did not

indicate that statistical analysis has no meaning. Dr.
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 7§§:nc?s<t35timbny7wai‘to the effect that statistical analyliﬂ 
dia not auﬁeﬁatically set n,ltand&réf1§ﬂt”thm§‘ntﬁnd§:¢i>f o
would be set by pcliby»mukarl i#tcrmod~by -tuti@tic&l' |

- analysis. R |

| (2) Page 10, par 2. The court states that ultimﬁtély
the 1egislaturs will lbok at recommendations and

‘docide..;this strain of analysis runs through the epinion and
111ustrates a misstatement of the role of the Foundation
.School Fund Budget Committee that is inconsistent with
statutory analysis ﬁnd the evidence présanted at trial. The
Foundation School Fund Budret Comnittee operating under the
authority of Tex. Educ. Code §16.286 does not make

_recommendations to the legislzture. It by rule, under
§16.256(d4) determines the actual amounts of tha funding
elements set forth in §16.256(e). After these amounts are
calculated, the amounts of money necessary to fund the
‘elements are reported to the comptroller and reserved for the
Foundation School Program in accordance with §16.256(b) the
amount of money &0 reserved is not otherwlse available for
appropriation by the legislature., The legislature may not by
appropriation change the funding elements promulgated by the
'ﬁoundation.schoal Fund Bu&qet Committee. The leglielature may
of couree by ganeral statute do something else, but a
legislature may always do sc., This process is most
emphatically not one of making recommendations to the

legislatura. Instead it describes a process by which the

. 3
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legislatura has delegatad the responsibility eof ealculatiﬁg;
the funding elements to an administrative agency. |

(3) In its discussion of Continuation of Unequal
Enrichment in Tier 3 at pp. 16-19 the court speculates upon
tacts not in evidence. The ontire discussion is premised
upon the notion that all districts will tax &t rates
substantially above the current guaraﬁﬁeéd rate of $1.18 and
the s=8lf correcting weochanism will not adjust the guaranteed
rate. There ie no legitimate evidence in this case as to
ﬁhut future aggregate taxing behaviocxr will ba, Such evidence
would at this juncture be purse speculation. For the court to
pogit a hypothetical situation and then tc assume that the
aysten will not work as desligned is to enryage in a form of
statutory anélysia that is impermissible. The éourt is
required to interpret & stutute in a way to render it
constitutional if possible. This court has reversed this
cannon of interpretation and presumes that both the

legislature and the Foundation School Fund Budget Committee

will engage in future deciszionmaking in an unconstitutional

way. Such presumption is invalid. Defendants request the

court amend its findings to raflect an analysis of the self

correcting mechaniam assumineg “hat it will be employed.

(4) Cycles of Funding. The court finds at pp. 19-20 of
its cpinion that the funding cycle will be four years behind.
This finding is contrary to the evidence. Defendants request
that the court delete this finding and substituted the
following finding. "The Foundation §ehool Fund Budget

0447051138 § R
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B svery even numbered year und@r Tex. Edue. cgde §16. 256(b).»

For example the Foundation School Fund Budgat comnittee will

make calculations by dovember 1, 1990. By that time the

aggregate tax rates for the 1990-91 school year will be

known. The Foundation Bchool FPund Budget Committee will also

in the process also review projections of future tax effort

by districts. At worst the funding cyule will be only tweo

years behind, at best tha projections &s %o future tax effort

- will be accurate and there will be no funding lag."

Respectfully submittsd,

JIM MATTOX
Attorney General of Texas

LOU MCCREARY
Executive Asgistant
Attorney Genarail

MARY ¥, KELLER
First issistsnt Attorney
General

JAMES C. TODD, Chief
General Litigation Div;aﬁmn

W/

TONI HUNTER

Assistant Attorney General
State Bar No, 10295900
General Litigation Division

P.O. Box 12548, Capitol station

Austin, Texas 78711
(512) 463-2120




st we Bar No. 15235500 .
Texas Education Agency -
1701 North Congress
Austin, Texas 787C1

I hereby certify that a true and berrectncopy.of the

toregoing instrument has been sent. via U.s Mail, ce:tified,

return recaipt requested, on this thc

';gso to all ceunsel ef recerdu'

- TONT HUNTER o
B Y TL stant Attorney Gnncral
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- SCHOOL DISTRICT, ET AL4¢

ARLINGTON 1.S.D., ET AL.

NO. 362,516

EDGEWOOD INDEPENDENT
SCHOOL DISTRICT, ET AL.,

Plaintiffs, and

ALVARADO INDEPENDENT

| plaintifférgtefvenaré.; | o
V. | 'TRAVIS couumywywrng‘A-s
WILLIAM N. KIRBY, ET AL., . i
Defendants.
ANDREWS I.S.D., ET AL,

. pefendant~Intervenors,
o and

wumwumwwmwnﬁwumwu@wumwummumwumwumwum

Defendant-Intervenors. 250TH JUDICIAL DISTRICT

ADDITIONAL FINDINGS

These additional findings supplement the findiags :Iip

the court's Opinion of September 24, 1990, e3¢ ure made in

response to the state's Request for Additiondl‘ﬁrﬂ‘hg%uﬁad’

Findings of Fact and Conclusions of Law, filed Oct&ber 4,
1990.

1. The state requests thet the court find that the
state's exhibit J.l1 at pages 2~6 is accurate. The numbers
are accurate given the assumptions. The court, however,
does not find the assumptions to be probable. Indeed, the
evidence showed the aggregate taxing behavior>assumééwﬁy”fh@
state to be unlikely. e 1)

2. The state asks the court to amend its finding that

1IN THE DISTRICT COURTOF .

.’\“ )

L G e

Ph e, rpe SR
ARERAR |




e, Perne testified that ‘"statistical analysis has no
~ meaning." The court made no such finding. The court found
that the term “statistically significant" has no meaning.

Dr. Berne testified that, as wused in Senate Bill 1,

"statistically significant" is a meaningiess term, undefined

by statistics.

3. The state asks the court to amend its finding that
the Foundation School Budget Committee merely makes
recommendations to the Legislature. The state points to
Education Code, § 16.256(b), whiclhi provides that before each
regular session the Committee shall tell the Comptroller how
much money to place in the Foundation School Fund for the
upcoming biennium. The state asserts that "the amount of
money so reserved is not otherwise available for
appropriation by the Legislature." This assertion is simply
untrue.

While it 1is true that the Foundation School Budget
Committee does haQe the authority to order the Comptroller
to  place money' in the Foundation School Fund for the
upcoming biennium, whether the money is in fact appropriated
to that fund is decided by the Legislature ‘through the
regular appropriation process. Government Code, § 322.008(b)
provides that the general appropriations bill prepared by

the Legislative Budget Board shall include "for purposes of

information" the dollars determined by the funding elements

of the Foundation School Budget Committee. How may of those




 dollars #re appropriated to the Foundation School Fund is

. decided by ftﬁgﬁ'peg;§1atu:e ‘in\.thé jgénera1'aagéfupriétions
5@11¢, : , - : _ . KRy

The state asks the court to find[that the Legislature

"has delegated the responsibility of calculating the fumding

elements to ad“administrativé agency,"” the Foundatipn.échool

Budget Committee. The state wants: the Committee recognized

- as an administrative agency because it is then subject to

. judicial review. As previously noted, however, Judicial
review 1is pointless. The work of the Foundation School

Budget Committee is only a recommendation to the
3 Legislature. Judicial review therefore would be only
vadvisorye Judicial review of any recommendation would also
,5? too slow to be of aay use. Even timely Jjudicial review
Q@uld be of no use because judicial review is limited to the

guestion whether there is substantial evidence to support

;he rule an agency is <charged by 1law o develop.
Substantial evidence review is extremely limited. Only some
'évidence is needed to support an agency's decision. But the
most critical point remains that by law the Foundétion

School Budget Ccmmittee is charged with "equaiizing" up to a

- level of "adequacy." - Even timely and rigorous Jjudicial

review therefora could not ensure substantially egqual access
to similar revenues per pupil at similar revenues per pupil
at similar levels of tax effort.

3. The .state argues that the court cannot find that




_distrlcts w111,use'tier 3“and must'éssume that if they do

”ﬁathe “s&lf~correct1nc" mechanlsm will be employéd. The state

 seems ifto ﬂbe saylng that the court cannot act on
probabilities established by the preponderance of the
‘vevidenc¢; The court rejects this position. The entire
vpoint of this case ;s that the state must organize itself so
thét equity is likely rather thah unlikely. The staté has
‘,not done that.

Based upon the ev1dence, the court hag found it highly
probably that districts will wuse tier 3. The court has
‘axplained why in detail. Senate Bill 1 does not rejuire the
Legislatu;e to egualize opportunity for districts with no
‘access to tier 3. There is no "self-correcting" mechanism.

| 4. The state asks the court to find that the equity
‘funding cycle will be only two years behind, rather than
,’fo&r. Ginn that the Legislature meets . in regular session
‘every‘other year, and budgets for two years, there is no way
ko bé‘only two years behind.
iInAsummary, the court stands by its findings.
. SIGHED this “1%\, day of October, 1990.

o S o o

'.r. SCOTT McCOWN
Judge Presiding
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| STATE APPELLEES-DEFENDANTS' RESPONSE TO APPELLANTS-

PLAINTIFFS' STATEMENT OF JURISDICTION

Pursuant to Rule 140(c} of the Texas Rules of Appellate
Procedure, the State Appellees Defendants ("State") respond to the

| "-,.'Statement of Jurisdiction flled by the Appellants Plaintiffsn

("Pla,intiffs").
POSTURE OF THE CASE
On October 9, 1990, the Plaintiffs filed a Notice of Appeal and

-'co.,t bond with the 250th District Court of Travis County and a
Statement of Jurisdiction and Direct Appea] tc this Court. Pending at
the time were the State’'s Request for Additional and Amen\ded
- Findings of Fact and ‘Conclusions of Law, filed on October 4, 1990.

' The district court ruled on the State's request on October 11, 1990.




‘The Plaintiffs premlse junsmction on Article V, §3(b) of the

k"I‘exas Constitutxon and §22. OOl(c) of the Texas Government Code. In

a res:ponse, the Plaintiff-Intervenors posit another jurisdictional basis |
for this Court's taking and deciding the Plaintiffs' appeal. The
Plaintiff-Intervenors argue ithat the assertion of jurisdiction is
appropriate pursuant to the Court's authority to construe and enforce
its earlier mandate in the case.

It is not immediately apparent whether the consequences of
Jurisdiction under the two posited routes are identical. The direct
aj)peal route guided by Rule 140, T.R.A.P., does not permit the Court
to‘ assert jurisdiction over any aspects of the case involving "question(s]
of fact." The mandate enforcement route is less clearly delineated,
although constitutional indications are that Supreme Court resolution
of factual disputes also are precluded when this route is taken. TEX.
CONST. art. V, §3-b. Regardless of the jurisdictional route, one thing
must be clear when and if the Court asserts jurisdiction: the record
made below on the constitutionality of S.B. 1 must be brought forward
to the Court.

WHETHER JURISDICTION SHOULD BE ASSERTED NOW

The issues presented by this litigation are of crucial importance
to this State and its future. They will not be finally decided until
decided by this Court. A delay in the decision serves no one -- not the
legislature, not the students, not educational policy makers, and not
the general public. The sooner thie Court decides the critical issues,
including both those regarding injunctive relief raised by the Plaintiifs
and those which the State anticipates raising in a cross-appeal

challenging the district court's determination that S.B. 1 does not

2




satisfy this Court's earlier mandate, the better for the State.
Therefore, the State not only does nct oppose the Court's assertion of
| jurisdiction; it urges the Court to do so.

| ADDRESSING ANY FACTUAL DISPUTES

That factual disputes arguably outside the Court's jurisdictional

domain will arise in the event jurisdiction is asserted now over the
Plairitiff‘s appeal or later over the State's cross-appeal is virtually
certain. The Court, hovever, need not anticipate that issue at this
point. The Court has the tools at hand to deal with any factual disputes
that do arise which are relevant to the issues as framed by the parties
and deemed legally material by the Court.” The Court may determine,
for example (in the course of reviewing the record which the State
earlier has noted must be brought up with the case), that the district
court evaluated the evidence in light of an incorrect legal standard and
remand the case to the district court for determination of certain facts
in light of the correct legal standard as explicated by the Court.
Further, it is important to note that Rule 140(b)'s exclusion of factual
questions from the Court's direct appeal jurisdiction does not
preclude their ever being addressed once the Court accepts such

jurisdiction. The Court may determine so much of the case as is

In its findings, the district court grants that "the efficiency of Senate Bill 1 must
be measured against the alternatives” and acknowledges some force in the State's
argument that ". . . the alternatives . . . are eithsr more undesirable, politically
unacceptable, or themselves unconstitutional.” Order at 24. Yet, the district court
found. "beyond that, if an equalization plan without caps is the only solution, Senate
Bill !} t§ not an acceptable version.” Order at 27. It later further found that the
legislative assumptions about $.B. 1 and its equalizing potential were "improbable."

In its anticipated cross-r~peal in defense of S.B. 1's constitutionality, the State
likely will argue that the dist zourt assessed these factual issues through a faulty
segal prism. Regardless of whe . ar the Court ultimately adopts the State's view on this
point, it may decide that the underlying factual issues need further elucidation. The
iext explains how the Court may both assert jurisdiction and obtain whatever further
factual elucidation is needed.




|

o gu»ﬁdance provided by the Court.

; Wi‘t'him its jurnsd‘ictixcm high]’i.ght factual disputes whose resolution is.

' necessary 'to -concl*u{di“ng the case, and remand the case to either the
_, d’i'sftrinct court c»r prossi\bly the intermedi‘ate appeals court for the

S resolutixon ot the remaining fatctual issues, agaln within the legal‘_c } -

The State urges the Court tc;,) a_sse:r‘t juiri.s‘;’d;inction over the case

~and resolve the questions of law it and the anticipated State cross-
appeal raise. Any relevaint factual disputes which arise while the case
: _r’is before the Court uitimately may""be" remanded, with guidance, to the-

lower courts for resolution.

Respectfully submitted,

- JIM MATTOX
Attorney General of Texas

Moy Jllitr

‘MARY ¥. KELLER

First Assxstant Attorney General
State Bar No. 11198299

P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548
(512) 463-2055

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
instrument has been sent by United States mail, certified return
receipt requested, on this 19th day of October, 1990, -, each counsel

of record.




